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Amendment IV
The right of the people to be secure in their persons, houses, papers, and
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no Warrants shall issue, but upon probable cause, supported by Oath or
affirmation, and particularly describing the place to be searched, and the
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34) Wl 9L Bell v. Wolfsh, 441 US. 520, 9 S. CL1861, 60 L. Ed. 2d 47(1979)
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36) ¥ oF2 2tk "a. The search is authorized by a [###5] warrant or consent; b.
The search is based on probable cause that a weapon, controlled dangerous
substance, as defined by the "Comprehensive Drug Reform Act of 1987, N.J.S.
2C:35-1 et. al, or evidence of a crime will be found and a recognized exception to
the warrant requirement exists; or [**381]; c. The person is lawfully confined in a
municipal detention facility or an adult county correctional facility and the search is
based on a reasonable suspicion that a weapon, controlled dangerous substance, as
defined by the "Comprehensive Drug Reform Act of 1987 N.J.S. 2C:35-1 et. al., or
contraband, as defined by the Department of Corrections, will be found, and the
search is authorized pursuant to regulations promulgated by the Commissioner of
the Department of Corrections.



A7) QA B A R A B

HN
=2
)
o
=
i
N
(6)]

WATHFL ol oste] AXNF F vt AZEr ok, dRAI AL
wHop Zste Fejel AEAAAAE EAQdH, 9 dux wAEel| i
2H2 =Ml (strip serach) 5ol th3F M3 5
ARy A Fote] F7IY ukel & HEHTAVE T
= Ae vE FARERRS AAE A, A FARRAS ajAlg st
Heple, ol A7 Akl A 9 el g g
SR, 4 QA TA R ghotsto] oA of
d7ke] sout mae] WHEg G sH(tE, D] Y Adsita
A

A% gelq AR mRe] A

7((—3]61 _/,: 041;}% Z4 A

s
e
it}
=
=
o)

>,
03)1:2
A,
M
R
ol
)
[-'O
fo

ok, oleld FANAS Fakel Q5E WAZIIE Aok, ol 9
s A58 FAZ wob MAWH Agtyel B 5 gout, B4 3
el cistel MAMHS] SAE A8 S U4 e $e B o

2 % mele] AEAS T oRoldhs e AHakn At

37) 29 ‘GBS BAste]l AAT WSS 22, RN FAZ] F4E Gl
o AADAY, FARAAT, 20004 ALE
& 9 Anz WA g FEFAAN F A AFAREETH S 7Hx4o}o:l
) o) ke Feje] AAHAM, FANALY ebde] Wt felE e

S g AgE 34, oA} 5o A S| Al wste NAEHY 1:},
% % ol Mol ohd WATHG] wHshw, FYEle] vH g o] BAE of
3] Wzsha 9}—& ol AA= 4 vk 20009 109 269 MAE ALY EY A62
4 Az Az

1o c
R
o
N
S
fol
ofy
:p o



A7d 3 AHcavity

AL T, AWFAHREAD,

search) o] 4}

, 2001 - AE3)
3}

5

Jlof o
&M (strip

(F4 A48
%

XN
huss

Al
P ok Aol 719

5

bel

]
1o

17142 o

Fr.

|

0 pe
search)ol] of

+

FALAAAT 41298 A

o el A

VIL #

26

BN

o<

™

of

174

Al %

7] e}

)
=

=]

A

R

IR

°
pul

£ 9

A==
o

|

A

2

|

A
hus

|

o

¥

of

ol
ox
B
K

of

O

o
sl

)

o

e

EEER

-

T

s

I3

kol of

I3

!

Al
b

H4e w

kA

12& 71t 7]l

o

el

S

o

o

Plo

p—

0
=
aig
JJJ

o

=

=
o
st

A

}

kel
i

CEEIE SR

9

SRR

T

@ AL AP AL o

&

S
=

)
of

38 Gl o

|

1o

Eu
gl

, ¥

g

S



27

A Study on Criminal Examination of Human body and

Judgement of Lawfulness of Investigative method

Kwon, Chang-Kook**

Recenty, in criminal investigation, many kinds of scientific investigative
methods have been used and at the same time, these investigative method are
confronted by confusement of lawful judgement in connection to the principle
that regulate compulsory criminal investigative method with codified rule and
warrant issued by judge.

Expecially, this problem is very serious in investigation to human body, for
example. obtaining sample of blood, urine, and the other humors. DNA etc..
hair and the other body hair, shooting X-ray, stomach pumping and so on.

This investigation to human body is indispensable method for criminal cases
solving and also is needed for avoidance of infringement to human right that
happen by depending statement evidence to excess. But, this type of
investigation brings about new invasion to human right, that is, privacy, the
right not to be intruded to completeness of body, self-life. In this point, the
problem of investigation to human body is examined by balance of two
conflicting value, crime solving and human right.

The investigative method to human body can be divided by targets, that is,

the investigation to external of body, inner of body. And investigation of

#* full-time lecturer, dept. of police administration of Seonam Univ.
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external of body is divided to investigation to surface of body and cavity
investigation and that, the case of inner of body can be divided to the case
that is not done by surgical methods and the reverse. I think, surgical method
to human body for criminal investigation must prohibited, because that method
over-infringed safety of human body, life and privacy. But, the other method
can be used in strict regulations.

Most of all, it is the most important thing in considering permission of this
criminal investigation method to check the necessity, situation, safety of
method(in a medical view point) of this investigation and the principle of due
process in constitutional law. In korean criminal procedure law, because of
worry about abuse of authority of criminal investigators, there have been very
strict regulations for criminal investigation, expecially, compulsory method.
Basically, I think, this attitude is very right. But, practically, real and rational
regulation and accomplishment of criminal case solving is more important at
the same time than formal regulation to criminal investigation.

Through flexible and rational interpretation of law, we can solve these
problem that come from using scientific investigation method that has no
formal regulation in criminal procedure law and accomplish safe society from

crime.
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Strafverfahrensrechtliche Probleme der Feststellung der
Fahruntiichtigkeit durch Alkohleinflu, und deren
Losungsmoglichkeiten

Das Fiihren von Kraftfahrzeugen unter Alkohleinflul ist wegen der damit
verbundenen Gefahren fiir Leib, Leben und Gesundheit anderer
Verkehrsteilnehmer gesetzlich verboten. Alkoholgenuss bei Kraftfahren ist
allerdings erst bei Uberschreitung bestimmter Grenzwerte mit Sanktionen
bedroht. In Korea ist man der Ansicht, die negativen Auswirkungen des
Alkohols auf die Fahrtauglichkeit eines Kraftfharerers erst ab einer Blut- oder
Atemalkoholkonzentration von 0.05% einsetzen. Trunkenheitsdelikte am Steuer
diirfen also ab dieser Grenzwerte strafrechtlich ermittelt und sanktioniert
werden. Den Nachweis einer alkoholbedingten Fahruntiichtigkeit fiihrt die
Polizei normalerweise iiber den Atemalkoholtest. Seine Blutprobe diirfte nur
dann analysiert werden lassen, wenn der Betroffene die Atemalkohlolanalyse
nicht einwilligt und eine Blutuntersuchung verlangt. Dies bedeutet, dass eine
Blutalkoholbestimmung nur in Ausnahmsfédllen benutzt werden soll.
Atemalkoholanalysen gelten hierzulande als forenisches Beweismittel.
Atemalkoholanalysen sollen vor Gericht als Beweismittel zum Nachweis der
Trunkenheit anerkannt worden. Das heiBit, dass Atelmalkohltest die erste und
wichtigste Methode der Feststellung der Fahruntiichtigkeit durch Alkohleinflu3

ist. Aber bei der Durchfithrung des Atemalkoholtests machen Polizeibeamte

* Professor, Department of Law, Kyungwon University. Ph.D. in Law.
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manchmal Fehler. Es gibt auch Situationen, in denen der Proband entweder
nicht in der Lage ist oder nicht bereit ist, eine giiltige Atemalkoholmessung zu
produzieren. Wenn ein Probland den Atemalkoholtest verweigert, wird er
freilich bestraft. Diese Regelungen haben im Ermittlungs- und Strafverfahren
Schwierigkeiten und Probleme zur Folge. In dem Aufsatz werden diese
ermittlungs- und strafverfahrensrechtlichen Problemen, die bei der Feststellung
der Fahruntiichtigkeit durch AlkoholeinfluB entstehen konnten,

auseinandergesetzt.
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Uber Einfiihrung des Strafvollzugsrichters

Beziiglich der Reform des koreanischen Strafvollzugsgesetzes vom 28. 12.
1999 will diese Arbeit auf die Defizite der Reformen, besonders auf die
Unzulidnglichkeit der Reform in der verfahrensrechtlichen Seite hinweisen. Aus
der Erkenntnis, dass die richterliche Kontrolle unentbehrlich fiir die
Gewihrleistung des Reformziels, ndmlich des rechtsstaatlichen und humanen
Strafvollzugs, ist, stellt dieser Aufsatz die Rolle des Richters bei der
Vollzugsreform in den Mittelpunkt der Diskussion.

Im ersten Teil der Arbeit wird die Problematik der letzteren Strafvollzugsreform
hingewiesen. Im zweiten Teil werden die Begriindungen der richterlichen Kontrolle
erwihnt. Fiir die Betrachtungen, aus welchem Grund die richterlichen Kontrolle im
Strafvollzug erforderlich sein soll, werden das verfassungsrechtlichen Prinzip der
Rechtsstaatlichkeit, der Funktionszusammenhang des Vollzugs mit anderen
Instanzen der Umsetzung der Kriminalsanktion und die Problematik der
Freiheitsstrafe erortert.

Im dritten Teil werden die internationalen Beispiele der richterlichen
Kontrolle beim Strafvollzug angefiihrt. Sie werden zunéchst nach dem Umfang
der richterlichen Mitwirkung im Strafvollzug in vier Kategorien eingeteilt.
AnschlieBlich werden die besonders anschaulichen Beispiele, wie die in U. S.
A, Italien, Frankreich und Deutschland, dargelegt.

Am Ende der Arbeit wird erortert, ob es die Moglichkeit besteht, den

Strafvollzugsrichter oder die Strafvollstreckungskammer wie in Deutschland in

* Professor, Department of Law, Hankyung University. Dr. iur.
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koreanischen Strafjustizsystem einzufiihren. Aus der Erfahrung, daB der
Haftrichter nach den jahrzehntelangen Reformbemiihungen in dem
koreanischen Justizsystem sich verankert hat, sieht der Verfasser die
Moglichkeit, daB auch der Vollzugsrichter in koreanischen Rechtssystem

eingefiihrt werden kann.
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Fa+diA 3400.3 980.8 2819.0 2874
AE+d 7 2956.6 876.3 24736 2.823
A+ 38839 13115 37104 2829
A B 32324 9317 27033 2.901
A+ 35453 13109 37353 2.849
A F 4007.2 13887 39131 2.818

() dAEY, NHHEA, AAAFAN FRHFAAL AR,

n
*b=2XiSi
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<E 3> F 5AZF X9y ol7 10 HE B HA 22 E(1996-20004): 4770 8

A9 AN W3 g LEEL 71543 gb bla

A2 3462.6 28218 34348 1217

I 35448 28722 36182 1.260

A7+914 3127.0 2562.0 31201 1218

ARl 41203 3565.3 42698 1,198

* 5 3585.8 30635 3605.6 1177

z 9 59485 5109.1 5963.2 1.167

A4y 2 28293 23791 28230 1.187

Ag+84 38839 30828 37499 1.216

A5 32324 26325 31328 1.190

Ay 5837.1 49785 61119 1.228

A F 4007.2 35145 41658 1.185

(FA): WAZH. RN, AAATAAN FEHFAALE A9E.

*b=IXiSi

gelA Xie A 9489 Y3 L, Sie M4 43439 F3973%

a2]a <E A TheHFAES HIEZ Yol dld Aol du}
U AZEe Wz dousAE AYHE Ay AL 1, FAko]l e
T2 AR Go] Azt Mz Tt Wol WAstE AS & ¢ k. oA
< AgsHA Aoy QEiME BARG S FEXGY BEeA E 2
L7} Atk v <& w AE, AL o /1A, oA, 3] 67 o
CAIE TEEt] FAEAl 2 w2 AolE AFE Flo|th o] xE X
H 7tsHEES HAEE U AV 6 ddTd BEAREE 7t
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g AT AolE et A% ¢ 5 Uk B FA HEAle
A9 BE 12014 $AE dehdAR, FaEA L 529 49E o
R 12 lwe] S0 ehiich el n FUs 12 ve $A4F 1
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<E 4> Xt 547 HEA| VS SAEA - s&2| ol 108HEY HAEEXE

(96-200014)

67 HEF HHRFH 4778 B F ¥
7+ F 7t F

EER EEE

A F 3462.6 1141.6 3226.3 2.826 2821.8 3434.8 1.217
i =A] 3531.8 1452.6 3587.3 2.470 2848.4 3535.0 1.241

A Al
wae H3xel

b/a ¥z g2 bla

e 35449 13781 38442 2790 28722 3618.2 1.260
2 A 33116 11437 3251.1 2.843 2519.1 31269 1.241
o+ 35429 11105 31095 2.800 2898.1 3480.0 1.201
1 A 35396  1107.0 30825 2.785 29431 3539.1 1.203
o A 31982 10184 2901.9 2.850 25882 3156.2 1.219
2 F 43730 18267 5144.3 23816 3611.0 4560.6 1.263
i,-if; 3315.2 1157.6  2897.6 2.503 2788.0 33325 1.195
7 7 30099 9566 27185 2.842 24538 3001.2 1.223
A 41203 129238 3663.7 2.834 3565.3 4269.8 1.198
* 2 35858 10184 29123 2.860 30635 3605.6 1177
> 3551.8 952.6 2756.8 2.894 3170.8 3600.3 1.135
2% 32482 8764 2505.2 2.859 2805.9 32916 1173
Ad 36220 11786 33237 2.820 2989.0 3580.4 1.198
A= 32324 9317 27033 2.901 26325 31328 1.190
A 3010.3 9775 28245 2.889 26449 3165.7 1.197
A F 40072 13887 39131 2.818 35145 41658 1.185

(2A): AAZA. "BFHEY, AN AFAAN AZHAFAEL AYH.
*b = IZH'X:'S;'

AN Xie THA PRI PR, Sic 94 FHFI ) FYHFYT
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Using Seriousness Weights in Crime Statistics in Korea

Kim, Joon Ho****
Son, Jangkwun*****

Park, Cheolhyun****#*

One of the weak points of crime statistics is the difficulties on showing
qualitative aspects of crime, not quantitative aspects. This study weight crime
statistics with crime seriousness, in order to show a qualitative aspects of
crime statistics. So, the weighted trend and distribution of crime were analysed
in this study.

The result of analysis is inconsistent with existing two foreign research
findings. Result show that the trend and distribution of simple crime rate are
very different with those of weighted crime rate, in Korea. Specially, the
weighted crime rate was more rapidly increased than simple crime rate. This
result show that a seriousness weights on crime rate are very useful. So, this
study recommend that crime statistics have to be improved by weighting

seriousness.

wxx% Professor, Department of Sociology, Korea University, Ph.D. in Sociology
sk Professor, Department of Sociology, Korea University, Ph.D. in Sociology
ek Assoclate Research Fellow, KI.C., Ph.D. in Sociology
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<F 5 3> XY IISHE /28 |29 FO0|

de A3 AF Ag 35 A% 29 #2428 d7 39 d3d $5 29 37 93 MR
1970 2777 2754 2792 2781 2842 2747
1971 2795 2.786 2824 2815 2.808 2743
1972 279 2723 2802 2810 2816 2754
1973 2790 2.765 2765 2892 2808 2738
1974 2779 2746 2815 2886 2799 2723
1975 2779 2763 2757 2861 2.773 2726
1976 2774 2776 2761 2839 2769 273%
1977 2769 2775 2769 2802 2.767 2738
1978 2771 2771 2768 2816 2321 2
1979 2792 2728 2813 2797 2856 279
1980 2787 2783 2766 2796 2807 2.746
1981 2818 2.732 2807 2794 2852 2.786
1982 2807 2710 2805 2877 2819 2792 2803 2768
1983 2798 2.755 2785 2812 2772 2862 2805 2.786 2814 2755
1984 2812 2779 2836 2818 2789 2878 2.806 2811 2864 2.770
1985 2815 2778 2844 2846 2792 2905 2816 2811 2845 2767
1986 2303 2.787 2866 2830 2780 2867 2834 2794 2835 2751
1987 2781 2773 2861 2749 2763 2832 2728 2.805 2855 2738
1988 2777 2.146 2784 2757 2746 2827 2770 2767 2830 2739
1989 2776 2772 2815 2799 2.749 2837 2789 2.786 2806 2.840 2764 2.723
1990 2783 2777 2834 2.749 2,797 2791 2767 2881 2776 2867 2810 2813 2815 2851 2772 2735
1991 2788 2794 2.855 2.760 2.830 2774 2776 2858 2774 2892 2803 2815 2836 2824 2776 2735
1992 2816 2784 2.879 2783 2859 2841 2,783 2901 2843 2834 23805 2849 23890 23860 2789 2.763
1993 2862 2861 2.967 2.851 2907 2851 2.868 28381 2852 2920 23883 2862 2950 2836 2.836 2821
1994 2847 2.855 2.929 2.820 2399 2835 2865 2905 2811 2899 2339 2882 2897 2869 2810 2813
1995 23844 2787 2906 2.809 2.896 2825 2822 2877 2829 2864 2864 2854 2878 2877 2825 2.827
1996 2859 2.848 2.923 2.830 2.924 2.856 2.846 2899 2.837 2943 2881 2833 2.834 2332 23818 2.828
1997 23849 2843 2.926 2819 2915 2827 2861 2889 2826 2932 2853 2854 2868 2.873 2802 2.819
1998 23850 2794 2919 2846 2920 2851 2845 2901 2827 2961 2906 2875 2857 2.872 23808 2.804
1999 2820 23815 2834 2819 2,899 2809 2845 2857 2799 2830 2827 2865 2841 2840 2787 2775
2000 2773 2798 2.819 2.772 2854 2777 2819 2790 2740 2823 2791 2831 2766 2.771 2728 2.741
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. Zz-zdA A 3k o] &

=7k PAPETIHS AstE Este] WEHE AaA7Ee AYE 7
Hxoz Aol Z(deterrence theory)ol &AL JAlo] 2L 1847

AAE wdstoe] WHolEg o Aue] oqEse] 2HE i
1

HEE darles ol &elth Aol ZolM= QIR AprofA|of =54
s Az, HAAE FH o AAsta Pedte AR I
obetal vk = IRk A7) 22 S Suistetal, aEs S48kt
He AYdor Pd5s A4sta st otk mebs w7k MHE
AAE AbES AEste] Yo MHAE T 5 vk AHe] $z oA
g3E  Fdglelr] HElMe Aol AlEA(swiftness), ‘g
A (certainty), ‘A (severity)o] LTt = 27te] YPAAH 7| o)
HEAAE A& Alxsta, HEAE ““Pél%i"] e, 2 43t

s

AAZ AU A 9o HHAAE A= stk Ao og #H
Agd= DA 27} (general deterrence  effect)t ‘5E A
7 (special deterrence effect)® &% t}.2)

Akl A gt HH P 9fol g w7k AHo] hAA M Ay, = ARk
o7 st WMHE AAEA XAl st Bdolth & W 9fvtsid
A”EATE AS Ak S5 RoFommn] duile] HxE oA s

= Aojth =3 S¥oAlad= HHE AAE A oA HEE AAE

kol

D wizkelote] o= dAdEY= AS4e oAndt o= HAd d&shs A=
AME om gt} 2 Aol Hlste] Aol UF FHAY ZpE A9 dAlade okstd
the glolth e} o] F AAM e A FER thRojAa gom, FAY Aol
= i]HJJ ZA']OE Z;HE]J—r_ glu].

2) W) Aol 2N 58 mE AN Fuolrel 5d m Aol
Adshe FRatolol & Aotk F 0|25 el Wde) ole] 2AF 1
ths BBl YA FAks B FHolgor AANAL, AAe v
Mo RO AAHAL. T4 A Sdolge AUYY ol Ao A
7HA] ERFeRAIRE, e SiA = el A MFHAA RS v

mm&m
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A waA S oA RS mavh WA AddelA WHel oeae A
Me oM TFAAe] £3H 712k oo ARl Ao Fele
o 8 WAAYE AX=A 2aA shel Ao|thZimring and
Hawkins, 1973; Gibbs, 1975).

o7 olAlolBe olE W AUA AT
A3 F7ke WAFA S ol EH EriE AT
of 2As] WHAFALES Fastn Atk e FALL Boste]

Aol gk AEeta A3 AETHS 29|

vl=(Ehrlich and Mark)< 73324 4 (simultaneously determined)©] 2kl

4 ST & AR e A2 gBe Fuwe wAdn i 3

ofth. 259 Asfel waw, B A% wgw Aue 9¥e A
dto] WA A2 PR R At HAEE S
Ao B
Aee) Aake WAE AaAY g dHes Y s wHR

i

2 Ba9E /5 gud 39S S dvke Qo
PR

o,
2E9 sag Fasete] 449 ol Fujshsel
A A7} 2k, el el 2
h olel AMe] BT AAA S Fael A2 0 25 2

A7 olegre] AR e Frhe WHE FRAIE AW EA
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5} Hagelo] gk njgo] Sk A AHE A

o} o]y g WA Ao FrheE BHA dist AE 2L AA] THs
e =9, & =HE9Y eSS SV RN RFHE JAsHA Stk
Ao tH(Ehrlich, 1972; Phillips and votey, 1972). &4, F3s}ax
(incapacitative effect) = HE &l tist AU Fao=2 Q3 Azt o
kel dig MAE AARITE Bloltt Alxe 22 ARLFsS =
of ofgt FH3EHE FAl or|str] witel] Az} =
T oty 287wt AEEo] L Ak
ARG steiets, 1ok Aol A xS FelHol g AAEH 9
s ZAA, Fael 93 FEI gIIAE FEsSE AL oy
(Blumstein et al, 1978). 18] AlA,  AZe  AakA & 3Hpolice
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LS S7MN 71715 3tt= Aot (Swimmer, 1974; Wilson and Boland,
1978, Jacobs and Rich, 1981). o]&]st A z& 3} Hxzte] Ao] #AA= 4
AWM 7k vE dAE HHY Tt A3 Ad 5 Ut S
zhol AAA o] FTtel ofst Axolth(LaFree, 1989; Jencks, 1991 Jensen
and Karpos, 1993; O'Brien, 1996). ©]¢} Fo] 7z 4l ggo] Hzjo| n
A Zie I BEoR AAHAE etk HE A s 4

s Eohm Qlete] FRES] 4o WAES daA Rolge Tl ¢

o

o] 2w  AAEAHGreenberg et al, 1979; D’Alessio and
Stolzenberg, 1998). AR =2 I3} & F(overload effect) = 22 JF-5F5
of #3k Folt}, AALFS vHud =534 Dol 4 =

TOH TS y

57kl Hastel @y oz wggHelr] wiel, MH&e) Tk 4

D5l BEHL AFAAL Z WA F7he ARE ABAAL 204

I} FF5e 7= 9Ee s AolthWilson and Boland, 1978;
Liska et al, 1985 McDowall and Loftin, 1986). =4 W] that F5o
&7 8 Y(desentitizing effect)o]th. WHFEHBandura, 1973)9 <J&hH, %9
o tiste] A/ZHACE RIHSHA wEEHW, /10 FYgLd disto
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< A¢kal sl thWilson and Boland, 1978: 367-392).

A 15 A&} fHzre] A g =AE A=
F3} 21X (Jacob and Rich)& v=¢ 107] =A¢
IHU8ARE 19783744 9] AAD AR S AMgste] FZo A3} gHFo]
A gl vA= dFs T E, 45 sl Aok e 4

=
2o EgsEn 15 A AU o, AL, FEHAL @
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B E[-

Al 7REEIA 37 ATl AR o) Al EEa TAE ] wAE i

WA oz Gehg, 6719 EAAE HEdHe BAS R & 3%
5ol ZAIE BPAT WA 8L 058 Hold Aew vehgr o
2gk @l leke] Aol YA et o] Awaidr). 425
She WA AT AT 5 PEAAA A AU d2g 329
AAE Z7HIAG & ARBF] AAHOR WAS § o WAL
2ol oheh, Wl G QAR e B waE TR
elk. el AelFat fHe] Aol 104 BN Akx 2] o
B £42348 QustAs)7] odthe @7 Ak aelE BFeta
Aok BASY F3, % AR Fohst WASWAE el wAT 9
o= Z2ES H]3#st9tH(Jacob and Rich, 1981: 109-122). HE3F =3}

(Detroit)*] o] 213 o w3 ARS o] &sto] A& R

el WAE wAGAT BAAR, 15 FAA WHAEolE R0
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FelalA AASA e Rale Aow Ueptth ey ol @ e
rolzolu} Aglo] W&ol GBS vA= 2Pl

wj ol ek o] A7]ESich 129 HHo R Qlste] A
AAETe] 3t ATE A4 FAA ARVE. S8 AxEe) W

| &bl oigk A= e AT

o
Nf

i

)

Y

2. MEZo| Ha[AMEZ I

Azl 5 7per WA Ee} Hste] FteA E=oHE AL
7h&d sty Al dEolty AR AxgdEe A 3

7 dAs]o] g & WA Uik AE&o] w=&5E, Wy gt
Aol By B AFAl Folirhs Ag
g A4 A 9A e Felgew A

of WHE AX=A Grhs Aol olgd Axel oA A W

o] Z7ww opel tiokd SN WHBAH AFE WAL Ao
Bel A Q. = AxE wHwAs wAAe] WARE F2AY],
Adge) A&7, AWE Sol AFS wATE Aolth(Smith and
Gartin, 1989: 94-105; Sherman, 1990: 1-48).3)

wd Ao Aol 2A WA BAH ARRA W] B A

3) olgfgt AxLFo] U A mX= Faol| tiste] A o] E(deterrence theory)¥
°1°]i(labehng theory)& A& T}2 AE Hola gt} oA|o]29 A= A
9] #& AEEL AR A HE] AP =AA HAAA T]odria B A
&o](Sherman and Berk, 1984), Yelo|E&ol X AXLAPL WAl Yo g4s &
o=x, Ao HMAE A= 3lo] ofdelt o3| g ATE dtha o
(Dunford et al, 1990).
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2

|E3E owgith el HleA A A g
of Few ofefol AR3A #AA WS Eo]Y

o] HEE AAZA e s Tdolth. AEo Ak o v
A AN &= vy 2ok 1) commitment cost: AFEH AFH 2 2947}
Aol fste] FEPHoEN GHA. AERA TolA WAE Eolo
2) attachment cost: 7H4 2 Fayd
&2 3) stigma of arrest: AEZ Qg W gL o} o9} e AE
of Ab3l A Folof2 T A AAMEAE} T AEste]l RHE AATH=
Zlo]ti(Williams and Hawkins. 1986: 545-571: Nagin and Paternoster,
1991: 561-587: Sherman and Smith, 1992: 680-690).

Aol WA & g A4 Axgds Wi
Az delol gk Axe] JAEN FOoE AREAY. 53] 4EY A2
e st @detA AP 9L PRI ST A
el gk Arelry 22 A X LFo] HEHAA I gk AFE N
dHow AR7|Z gt}

19703 ) %Rk Ao M= A ELH U= HH e A S (clearness rate) 2}

&3] BA g A7 F2 AE=FHA o]2d AtellA = Al
2 HFsdec] mes HHE2 ¥ JAos YehtkBlock, 1972
Phillips and Vetey. 1972: Tittle and Rowe, 1974: Logan, 1975). &4
W dES AFe ofste] AR ATl Aol o5t A= S
thal #dE AP H &2 SA Y] wiel] ddv|Ee] Rastthe vl
of AZIHAE. L o] FRE= HluA Hrlr]Ee] BEd X &S ARkl
At} Sjoquiterx= 1968 % 537 FAEAY Axg&y HFALLY AAS
A skl AZz&3 A E = AR o]
ot gt A= thE ABAAA 8AES FANIES 4

o St Sjoquite, 1973). 3 943 BA=RE 267)

o TFow A WA
H
=

AEZ Qgk HAQA A



FHAS AR e Ao 3H’“E]‘2111}(Wilson and Boland. 1976). L&{1} ©]
ot A= AEEI HHETHY A (simultaneity) o] A9 A E 2]
AR &I o] AdAlel theh BEAdS Yl YT o] g AFE0]

AL} WA e0e FAAGRAS AAFOEA F BYN 2ol B
71

Al A AL BHE AN AQA, WA ALEES FAZ A
A7k wawethe Aolth ma 4285 Wl AXDE oldle] £
e e BEL AL sel WA A9 9 AR A

& 78 F gk Blojth

olelgk Azl AAgnte] FAEI AA FE(lag structure)E 48t
7] gk o gE 7 7R HAo] AAE AT O}HL“ A& Jﬂr HE &
He] FsA 1A #d =
S AR ddoldA Anr X]iﬂ?}—f“ O]%ﬂoi *éxé it
& st ARIMARE S o83 AAIE Aot o]gfgh A A=
Aot WA e A AAfL2E o= mgo] "ok 2w e}
A& 2l (Greenberg, Kessler, and Logan, 1979 843-850)= #HdrdS A

Aol vTo] AT 1864dEAN N 19709 =] WA g AL
2 Bsol Axel WAAENE FHE 159 WAL} ALE
o) JEARWAS AGAAZAE B Aste] FEYPY RYS
Bgadth. BAA AL WHLte] WAL glov, ol Ax

AHGreenberg and Kessler, 19820 Kohfeld and Sprague, 1990:
Marvell and Moody, 1996).
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gy HERgas iR ARIMAR S-S A 29} HHS3E ke
A 73 o #AZ e WrHChamlin, 191; Chamlin et al, 1992;
S(1992)& 233 %te] 27)/99 A5E EA5e,
Apzol A AEe} M &7k gk o] #AE LA
Solli= 27 ABolA 743 2o #

WAk TE 28] 2 D' Alessio®} Stolzenberg(1998)= WA A E, &
ko] Szt dat AALD B8 Fate] X7 WH wH = A A
HE EAEATE S A MHd g Axe] AAE Fo AAE W
o) AEAFTE BolA W, thed FARAIHI T R

= Ay n
WANAS Folut Aow »mw EG BAHOR WA AELF
k)

(]
ol
ook
o
=)
R
B

(d

=
N
=]
rlr

T
o)
=2
=
ol
2
B
2t
Fﬂ
j&
1:011
_\;
&
rlr
P

U2 Aol tigh Felwo] ZiSle] Mg lel nAle dAEdE Ay
2 gty gEAel AR 7S st Az AEnd djg
Aot BEe] Axghzol el Ao MHAE JAlet=rtel vigt B4
AT 7] Feel ik s Fate] AlHATh myelEE] o] T}
A ZH2A3%  (The Minneapolis Domestic  Violence Experiment:
1981-1982)0ll Al 22 7P ZH Q) fol| Al A E(arrest) oA (mediation),
77 (separation)©] AHE & T 671Y Hol FF2ALY} ZTHATEAE B
ato] 7Pdule] oo REALRS SASI A A3 P FH oA
S e AR AXE e Ao FE 3T} of

T AL S wAsTh AXTAR AFEE A E 10%, FAE ¢
7 tis 7hedA s 24%7F 7HE Y

85 g Zigi LFEFsEtH(Sherman and Berk, 1984: 261-272). o] #
g A olF AFEe oate] AEH] AL e AxE Al



= AVE Agsdnh w3 Hojyl F#(Sherman and Cohen)®= 714
= mH=A

o
=

A A AE, FaL, 8AZF 9% WHO

B et 283 X5 e 93] AP T-E Atk 1 A

| T3 8AZE e s T

BN
I

3
rlo
pie
[-“;\

o

Cohen, 1989: 117-144) #lo]E¢} @ ¥ (Pate and Hamilton)S 74 2] A

27k AAELe] oW @ 9 MHEAE Dade g9 AYATE B

:
o] A9 o] AAG ofmF JRAAE RS LA @
4 A%, 2 A9 g@ Az 44 o &

Bope B AAEH) WA AgFHE AS WS UTHPate

and Hamilton, 1992: 691-697)

Azel WAL U AL HALOE ALLTe WA Y
o AT

A5 AaAle Aow yehgth Axedt jEE3ke] dA
A e AN A2 FAA AL AR A A o2 A
MEEgel= Fo AL HAE AT 2o Aol tigk FH =l
o MAYPY e A ol M= vaE AE A ZI=
ety 2y Ave) AT AHE g3 Aze] A, F 7
HHAEE ) Al fste] ot ekshtte Anbk ANE D ek
2ol oleldt Ak AL olFe) AWH AL FuEA Rab) B
oz WAEw ok gekd Ae] xS} oFe] s)x L Fo| AuE
1H3 AFEo] AEF= A3oltTolman and Weisz, 1995; Davis,
Smith, and Nickles, 1998; Felson and Ackerman, 2001).
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TEL e TP UEA HH s ozA M fldh A&
$(quick response)®} A (visihility)e] EHE Eato] HAA 2 =
A M2 REHE AR A7), ARl AlE Mgl gt 79
s AAaATE 9ES gk o] gk AEe] digo] wEW wEF
5 HHgAEdE 58 Aojgte Moty £F9 A&e ggdEre
2] AHAI 7Y (TAP: Time of Arrival of Police)S BI®OE 3la 9l
o} (1) W33kt A ZHdetection time): W3]7F HASE Ao 2 HE] 12t
A YAE ezt FA427F oA 71741 9] Agbolt). (2) HE A LA
ZHreporting time): 74 Zol9le] T& A (Is| A HA4xH) o= HE ¥
7b ghekEl ARPRE Ao 2lie AlRAelth (3) AEUEAIE
(police response time): 74zto] WHEAA 1S WS A 7ML 1 HFHE
Aglstr] g FHE d F dAo| L7k Al AlRkelth
(Walker, 19920 95-97). &L A2 1 ko]l WA oAl Ta3
gRlo] Hrh WA= FEAom MAYY, HAGA, A HxEE, U
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A Study on the Deterrent Effects of the Police

Ki, Kwang-Do**

Police are the officials primarily assigned the task of crime control. Crime
control includes preventing crime, responding to criminal incidents, conducting
criminal investigations, and clearing crimes. Police are tempted to solve crime
problems by strength of resource and activities. Can police reduce crime? The
purpose of this study is to review the deterrent effects of the police on crime
that have been made by the American police.

The usual argument supporting a negative impact of police on crime is
deterrent theory. Deterrence theory emphasizes the threat of punishment to
inhibit criminal behavior. The deterrent effect of punishment relies on the
existence of three factors, the celerity, certainty, and severity of the
punishment. The absence of any one part can seriously impede the deterrent
effect of the punishment. Although there have been several theoretical
hypothesis of the positive relationship between police and crime, empirical
researches on the issue has produced highly divergent results. On the one
hand, supporters have argued that police activities contribute to reduce crime
rates. On the other hand, critics charge that this claim is false, due to
methodological problems.

In this study, we have reviewed the crime deterrent effects of police

strength, arrest, and patrol of American police. These essay suggested police

x* Associate Research Fellow, KI.C., Ph.D. in Sociology.
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strategy and activities for crime control test those deterrent effects by empirical

research. And we hope this study to contribute to the improvement of crime

control in Korean police.
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Bl (257 0] A, 17290] FFAS wokthel iAol #E - R R
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3120 HIANY AAES e Y] A 2sri ek

AR PRIAE 989 A4E EOR 2
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skar itk A4 (Public Order Act)< 193610l A A1 24
sty s A= A

12 B oo
sk

N,

ot
s

6) Terrill. Ricard ], "Margaret Thatcher’s Law and Order Agenda’, The American Journal
of Comparative Law, 1989 summer, pp. 448~452.

7) Diceys= K29 dAges M9 AN Afep AR Aol #gk Ao FHo At
A = 12 P ok(Dicey, "The law of constitution” 9th, ed, 1952. p. 271.).

8) AAHoZA EAA AL 1714d 22 ¥ [Riot Act) - 1817d A543 H(Seditious
Meeting Act) - 1830 3 ==2W(Highway Act) - 1871'd W92 H(Prevention of
Crime Act) - 19081 333 3] (Public Meeting Act) 193613 &3 2% (Public Order
Act) Tol it
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AR AT - RAEA NALE FAA A - A
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A 53 e AHER ATk ool Ag B
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B Ak 5 A gl A Teach-in(Elolx D)3 - 196739 =9
Ho}o 8k ALEl 9} 1970 AEWE AlElE Ul HA Abg o] th9)

o 7I3kEet ofF 2331 AlSIFTIAECl AR Zo® uEut
(“Statistical Abstract of the U.S.”, 1973, p.148.). °o|&|dt FX&= 1 FA
of AI9I7F dvivg HAE G =7kE EelFa ok 28y 19703 ) St
o] =M A /T F(the ‘me’ generation)d] 533 A SAYLSFE A}
HH - A Hom wA Sk olAT Wk Al97F AFEHA € ol
FARTE Ao vyt gk ASApEA ] HA - ALSEA A A
o] G T [I DAY AAg = AR AA A HFH ol &
$5 & 7 Utk 3 v=we e - 8 72T

ZHA oo ek A& dod A 2 gAY
At} stk
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olo
=
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o
juv)
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A7 Qe e FAHA PR gom 4 Hel WEe
=

zHloll o 53] &9 M= qtAlstL Aok & el HE - 87t 9

9) Zulolist Albl WA SAES 44 A7 A)sHoR ote Erle FHY T
d% addel 195a Spdel e s, & A=y
ﬁ‘roﬂ‘%* FHI S dzoe] B3 For HEsiate] A9 K¢t
AL 1 ol A 4nol AL - **‘”401 Rogehs A9 e Aot
AHE]E 97]% FtHThe National Advisorry Commission on Civil Disordors, U.S.
Riot Commission Report, 1968, pp.18~20; The President Commission on Campus
Unrest, 1970, pp.55~56; Drake, "Urban Violence and American Social Movements”,
1968, pp.15~26).



W] Cox v. New H DS
HAx2 gelsgion 1% 195549 Cox v. LouisianaB# o= 5 U-go]
A=A & HEoll gk A7 Fa - WA Ase A He]ar

S A olojofet, Aghe] Aol ojof dh= & B 7HA A wet
A ol Aok gttt = 19721 9] Police Department of Chicago v. Mosley
A7} 1980 9] Carey v. Brown #H4L Fa3drore 54 H3 - Al
o] Agke @S 19839 Perry Educational Association v. Perry
Local Educators’ Association #7204 = 38337 (Public Forum) 714 <]
FdskE, 198399 US. v. Grace $H42 AWH Y HAEFH 9 HEd
Aol A FA9 FEE 19869 Fiuzer v. Barry #4L = tjAl
50091 E ®ISIUI0e] ej=7d el 1 o] uigh AR - EET T
A9 FAE 7 A4

3)

T

e 3 - Alflel digh sk oiRE ALY s
(State Superintendent)®] #E|7Hs=ste] WALt E Hof ATk 19604
Sut st QA S FAFSE ‘The President’s Commission on Campus

Unrest1D 914 - 24 817k A2ks] Selvs Altolx o] 2ee

10) 73 54 449 dnd=2ZA AAED.C. AP A9zl ofstd WMot ofAld iy
A 5 FEFAE F9dAY H3 = 50~5003 E(15.24m~152.4m)ol Wl A3 %)
A700z0] ostd A3o] B - ga 5E FAFoR Austd s JdxEE
Askar o

11) W= District of Columbia 7432 Al9itje} A& FEoluv Al9lY FH3E WA
st7] 13l WsAL A Ea AENSS AEFES B 79 delA dof
e A9l digt THEH A, 2 YF5se AEE Agsta gtk o5 DA
9 ZAAMarch Coordinator) Fx @=HOI| Fdl= nHdsst QHIF-A| T
(Peace-keeper)®] G2, @WAMHA @A A Ao AAE W93 ¥s=d 7
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Ao w SAAA &9 B CHER S ZAdSHA skl ol s A=
A 1968 ALTA 712 A EC] osi 2879 VIR 23
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2 WHs Fder e 9F7t Jem(§10 -
§199), e AAFAY e et 18 A48 ATY 5 9l
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Fo AT Ak A AANe gans S i 3wl 18l A
g90] AR wgHo] glovk oldE A% YEy B XVJ%A SRR

wgie] 2719 o)z A B e WAl
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Ak 3 e P WA suaste Ad W3- A9 Pesta,
olo] thgshe AR Al GulE zdsks AaE WAL Atk
53] 709 Faol B4 Amel Fohv } F4% Qo 597
o he

M ok =773

o
RS

EHQ) dzi Aol ¥ 4% B AYD ﬂ:gmﬂ%%, A 297 -
=%
o

W 19RE &8 599 15 o) JIMHAE et 713 528531 7he-d
J3]A g g 5 ofel J3E HHSA FS PIAH [3A A A5 1.93733(36.7%)
o7 vehgton(F3td R, 2001.7.25, 314 F=).
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A Study on the Assembly and Demonstration Act

Yang, Tai-Kyoo**

This is to seek a peaceful settlement of arguments on the spot of rally,
confronting hostily between the police and demonstrators.

It is desirable that the right to rally should be within the limitation of
assured public security rather than unlimitted right of demonstation, and the
authroity of the police remain as a safety machinery to protect security.

It has been full three years since the declaration of "None Tear Gas
Principle" by Sep.4, 2001. However, it is rather too early to say that peaceful
demonstration culture has settled down.

It has been prevailing as before that illegal violent demonstrations has been
now in the course of increasing, throwing fire bombs and stones, whirling
square wooden clubs and steel pipes, occupying streets and even railroads,
attacking public facilities. Thus, causing terrible traffic jams and awful public
inconveniences in the near area.

This ever increasing number of rallies and participants have threatened the
situation which requires the settlement of peaceful demonstration culture very
urgently.

This essay is to point out some problems arising out in the course of

enforcement of the law of assembly and demonstration which has been

sx Chief, Criminal Investigation Division of Kyonggi Provincial Police Agency, Sen.
Supt.
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promulgated since the authoritative government, and seek an improvement in a
positive way.

In the first chapter, the focus is placed on the public security and order. In
order to make sure of this target, the culture of rally on the side of
participants( demonstrators) should be changed in a peaceful way, and its
counter part should also gurantee peaceful demonstration(police).

In the second chapter, it has showed some examples of laws and forms of
rallies in foreign countries.

In the third chapter, it has reviewed some problems out of the law
concerned with protecting peaceful demonstrations in the course of enforcement
by the police.

In the fourth chapter, it has showed a progressive improvement, reflecting
the real needs for public security and order, to stop vicious circle of illegal
violent demonstration - violent crackdown - another illegal violent rallies. And
thus, establishing democratic legal order and peaceful demonstration culture.

That is to create and establish the high level serene, unpolluted

demonstration culture.
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JUVENILES TREATED AS ADULTS FOR
CRIMINAL PROSECUTIONS

Dean J. Champion*

INTRODUCTION

The juvenile violent crime rate soared between 1988 and 1994 after more
than a decade of relative stability. In the late 1990s juvenile violence
decreased slightly, although juvenile violent crime arrests were 60 percent
higher in 1996 than they were in 1987. By 1997, 2.1 million youths under
age 18 had been arrested that year for various crimes. There were 4,128
youths arrested for rape; 2,172 for murder or nonnegligent manslaughter;
39,037 for robbery; and 56,894 for aggravated assault. If juvenile violence
trends continue, it is estimated that by the year 2010, the number of juvenile
arrests for violent crimes will have doubled.

What responses to these offenses should be made by the juvenile justice
system? What are the limits of sanctions to be imposed by juvenile courts?
Should some youths be held more accountable than others, in view of the
crimes they commit? Are some youths more amenable to criminal punishments

than others? Where should the line be drawn about who should receive

* Professor of Criminal Justice, Department of Social Sciences, Texas A & M International
University
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criminal penalties and who should not receive them?

An integral feature of the juvenile justice process is the adversarial relation
between defense counsel and prosecutors. Both of these roles will be examined
as they relate to waiver decisions. Finally, a get tough movement has been
observed over the last few decades, within both the criminal and juvenile
justice systems. For criminals, getting tough means stiffer sentences and
heavier fines, fewer loopholes that may be used to elude convictions for
crimes, and less prosecutorial and judicial discretion relating to minimizing
charges filed and penalties assessed. For juveniles, get tough means moving
away from the traditional rehabilitative orientation that characterized early
juvenile court processes and decision making and toward more punitive
sanctions, greater use of incarceration, especially for more serious youthful
offenders, obligating more youths to be held accountable for their actions, and
more liberal use of waivers to criminal courts for the most serious offenders.
Waivers represent a hard line against selected juvenile offenders. Contemporary
waiver patterns among the states will be illustrated and waiver trends

described.

TRANSFERS, WAIVERS, AND CERTIFICATIONS

What Are Transfers? Transfers refer to changing the jurisdiction over certain
juvenile offenders to another jurisdiction, usually from juvenile court
jurisdiction to criminal court jurisdiction. Transfers are also known as waivers,
referring to a waiver or change of jurisdiction from the authority of juvenile
court judges to criminal court judges. Prosecutors or juvenile court judges

decide that in some cases, juveniles should be waived or transferred to the
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jurisdiction of criminal courts. Presumably, those cases that are waived or
transferred are the most serious cases, involving violent or serious offenses,
such as homicide, aggravated assault, forcible rape, robbery, or drug-dealing
activities

In some jurisdictions, such as Utah, juveniles are waived or transferred to
criminal courts through a process known as certification. A certification is a
formal procedure whereby the state declares the juvenile to be an adult for the
purpose of a criminal prosecution in a criminal court. The results of
certifications are the same as for waivers or transfers. Thus, certifications,
waivers and transfers result in juvenile offenders being subject to the
jurisdiction of criminal courts where they can be prosecuted as though they
were adult offenders. A 14-year-old murderer, for instance, might be
transferred to criminal court for a criminal prosecution on the murder charge.
In criminal court, the juvenile. now being treated as though he were an adult,
can be convicted of the murder and sentenced to a prison term for one or
more years. If the juvenile is charged with capital murder, is 16 or older, and
lives in a state where the death penalty is administered to those convicted of
capital murder. then he/she can potentially receive the death penalty as the
maximum punishment for that offense, provided there is a capital murder
conviction. Or criminal court judges might impose life-without-parole sentences
on these convicted 16 or 17-year-olds. Imposing life-without-parole sentences
or the death penalty are not within the jurisdiction of juvenile court judges.
Their jurisdiction ends when an offender becomes an adult. Thus, a
delinquency adjudication on capital murder charges in juvenile court might
result in a juvenile being placed in the state industrial school until he is 18 or

21, depending upon whichever is the age of majority or adulthood.
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Between 1988 and 1992, the use of waivers by juvenile courts increased by
68 percent. An estimated 176,000 youths under age 18 were tried as adults in
criminal courts in 1991. One reason for this large number of criminal cases
involving youths under age 18 is that in many states, persons are considered
adults at lower ages, such as 15, 16, or 17, for purposes of a criminal
prosecution. Thus, in many of these cases, waivers, transfers or certifications
were not relevant to subsequent criminal court processing.

The Rationale Underlying the Use of Transfers, Waivers, or Certifications.
The basic rationale underlying the use of waivers is that the most serious
juvenile offenders will be transferred to the jurisdiction of criminal courts
where the harshest punishments, including capital punishment, may be imposed
as sanctions. Since juvenile courts lack the jurisdiction and decision making
power to impose anything harsher than secure confinement dispositions of
limited duration in industrial or reform schools, it would seem that the waiver
would be an ideal way to impose the most severe punishments on those
juveniles who commit the most violent acts. All states have provisions which
allow juveniles under certain conditions to be tried as if they were adults in
criminal court by one or more transfer or waiver provisions.

A listing of reasons for the use of transfers, waivers or certifications include
the following:

1. To make it possible for harsher punishments to be imposed.

2. To provide just-deserts and proportionately severe punishments on those
juveniles who deserve such punishments by their more violent actions.

3. To foster fairness in administering punishments according to one's serious
offending.

4. To hold serious or violent offenders more accountable for what they have

done.



JUVENILES TREATED AS ADULTS FOR CRIMINAL PROSECUTIONS 207

5. To show other juveniles who contemplate committing serious offenses
that the system works and that harsh punishments can be expected if serious
offenses are committed.

6. To provide a deterrent to decrease juvenile violence.

7. To overcome the traditional leniency of juvenile courts and provide more
realistic sanctions.

8. To make youths realize the seriousness of their offending and induce
remorse and acceptance of responsibility.

Ideal Offender Characteristics for Justifying Transfers to Criminal Courtss.
Those designated for transfer or waiver by various participants in the juvenile
justice process should exhibit certain consistent characteristics. Age, offense
seriousness, and prior record (including previous referrals to juvenile court,
intake proceedings and dispositions, or juvenile court delinquency adjudications)
are some of these characteristics. Several extralegal factors function to enhance
the likelihood that a juvenile will be waived to criminal court. Data were
gathered from fifty state juvenile codes. Using content analysis, court records
were searched and read decisions involving transferred juveniles, appeals of
these transfers to appellate courts, and various law review articles pertaining to
transfers. Data analysis was supplemented with interviews of 85 court
personnel and a survey of 1,423 representatives from 127 courts in 34 states.
Several things were concluded about the juveniles who were subjects of
transfers. First, those with extensive prior records or involvement with the
juvenile justice system were more frequently detained and subjected to transfer.

Second, many of these youths exhibited emotional disturbances of various
kinds. Such emotional disturbance seemed to promote self-destructive behavior

and poor school adjustment. These youths were most unwilling to accept
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interventions  suggested by juvenile courts and intake officers. Thus,
unwillingness to accept intervention became an important extralegal factor that
adversely influenced the transfer decision. Third, those transferred tended to
lack self-discipline and failed to comply with rules or court orders and
conditional sanctions imposed by juvenile court judges. Therefore, a youth's
unwillingness to comply with institutional rules became another extralegal
factor impinging upon the waiver decision.

Actual Characteristics of Transferred Juveniles. In 1994, 12,400 youths were
transferred to criminal court. Most juveniles transferred were male, with only
600 females (0.5 percent) being waived. About 6,800 (55 percent) of all
transferred juveniles were black or other minority, despite the fact that white
juveniles comprised about 64 percent of all cases referred to juvenile court.
Furthermore, those charged with person offenses and waived to criminal court
made up only 42 percent of those transferred. About 46 percent of those
charged with property or public order offenses were waived to criminal courts.
while about 10 percent of those waived were charged with drug offenses.

Why Do Property and Public Order Offenders Get Transferred to Criminal
Court? An interested public wants to know why juvenile courts would send
property offenders or public order offenders to criminal courts for processing.
After all, these are the least serious offenders compared with those committing
aggravated assault, attempted murder, homicide, forcible rape, and armed
robbery. Studies of juvenile court judges disclose that often, persistent
nonserious offenders are transferred from juvenile courts because juvenile court
judges are tired of seeing these same offenders in their courts. They believe
that if such persistent offenders are sent to criminal courts, this will be a

better deterrent to their future offending. What these judges do not understand
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is that criminal court prosecutors and judges often tend to downplay the
significance of these small-time offenders. At least half of these nonserious
property offenders will have their cases dismissed, diverted or downgraded.
Another 40 percent will enter plea bargains and receive probation from
criminal court judges. Most criminal court judges do not want to put
14-year-old property offenders or public order offenders in adult prisons, where
chronic overcrowding and the potential for sexual exploitation are pervasive.
Thus, only about 10 percent of those nonserious offenders who are transferred
annually will be placed in confinement for a term of months or years. About
90 percent will return to their neighborhoods and continue to reoffend.

A list of some of the factors cited by juvenile court judges that result in
the transfer of nonserious property, public order, or drug offenders to criminal
court are:

1. Although property offenders aren't especially serious or violent, their
persistence in offending causes juvenile court judges to tire of their frequent
appearances; transfers of these offenders to criminal court will "teach them a
lesson."

2. Some jurisdictions mandate transfers to criminal court of those offenders
who exceed some previously determined maximum of juvenile court
adjudications; these may include property or public order offenders.

3. Individual differences among juvenile court judges will dictate which
juveniles are transferred, despite the seriousness of their offense; if the judge
doesn't like a particular youth's attitude, the youth will be transferred.

4. Any kind of drug offense should be dealt with by criminal courts; thus,
a simple "possession of a controlled substance" charge (e.g., prescription

medicine) may be sufficient to qualify a juvenile for a criminal court transfer.
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5. What is a serious or violent offense in one juvenile court jurisdiction
may not be considered serious or violent in another jurisdiction; thus, different
standards are applied to the same types of juveniles in different jurisdictions.

TYPES OF WAIVERS

There are four types of waiver actions. These include (1)judicial waivers;
(2) direct file; (3) statutory exclusion; and (4) demand waivers.

Judicial Waivers

The largest numbers of waivers from juvenile to criminal court annually
come about as the result of direct judicial action. Judicial waivers give the
juvenile court judge the authority to decide whether to waive jurisdiction and
transfer the case to criminal court.

There are three kinds of judicial waivers. The first type, discretionary
waivers, empower the judge to waive jurisdiction over the juvenile and transfer
the case to criminal court. Because of this type of waiver, judicial waivers are
sometimes known as discretionary waivers. The second type of judicial waiver
is the mandatory waiver. In the case of a mandatory waiver, the juvenile court
judge must waive jurisdiction over the juvenile if probable cause exists that
the juvenile committed the alleged offense. The third type of judicial waiver is
called a presumptive waiver. Under the presumptive waiver scenario, the
burden of proof concerning a transfer decision is shifted from the state to the
juvenile. It requires that certain juveniles be waived to criminal court unless
they can prove that they are suited to juvenile rehabilitation.

Judicial waivers are often criticized because of their subjectivity. Two
different youths charged with identical offenses may appear at different times
before the same judge. On the basis of impressions formed about the youths,

the judge may decide to transfer one youth to criminal court and adjudicate
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the other youth in juvenile court. Obviously, the intrusion of extralegal factors
into this important action generates a degree of unfairness and inequality. A
youth's appearance and attitude emerge as significant factors that will either
make or break the offender in the eyes of the judge. These socioeconomic and
behavioral criteria often overshadow the seriousness or pettiness of offenses
alleged. In the context of this particular type of transfer, it is easy to see how
some persistent, nonviolent offenders may suffer waiver to criminal court. This
is an easy way for the judge to get rid of them.

Although judges have this discretionary power in most jurisdictions, youths
are still entitled to a hearing where they can protest the waiver action. While
it is true that the criminal court poses risks to juveniles in terms of potentially
harsher penalties, it is also true that being tried as an adult entitles youths to
all of the adult constitutional safeguards, including the right to a trial by jury.
In a later section of this chapter, we will examine closely this and other
options that may be of benefit to certain juveniles. Thus, some juveniles may
not want to fight waiver or transfer actions, largely because they may be
treated more leniently by criminal courts.

Direct File

Whenever offenders are screened at intake and referred to the juvenile court
for possible prosecution, prosecutors in various jurisdictions will conduct
further screenings of these youths. They determine which cases merit further
action and formal adjudication by judges. Not all cases sent to prosecutors by
intake officers automatically result in subsequent formal juvenile court action.
Prosecutors may decline to prosecute certain cases, particularly if there are
problems with witnesses who are either missing or who refuse to testify, if

there are evidentiary issues, or if there are overloaded juvenile court dockets.
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A relatively small proportion of cases may warrant waivers to criminal courts.

Under direct file, the prosecutor has the sole authority to decide whether
any given juvenile case will be heard in criminal court or juvenile court.
Essentially, the prosecutor decides which court should have jurisdiction over
the juvenile. Prosecutors with direct file power are said to have concurrent
jurisdiction. This is another name for direct file. In Florida, for example,
prosecutors have concurrent jurisdiction. They may file extremely serious
charges (e.g., murder, rape, aggravated assault, robbery) against youths in
criminal courts and present cases to grand juries for indictment action. Or
prosecutors may decide to file the same cases in the juvenile court.

Statutory Exclusion

Statutory exclusion means that certain juvenile offenders are automatically
excluded from the juvenile court's original jurisdiction. Legislatures of various
states declare a particular list of offenses to be excluded from the jurisdiction
of juvenile courts. Added to this list of excluded offenses is a particular age
range. Thus, in Illinois, if a 16-year-old juvenile is charged with murder, rape,
or aggravated assault, this particular juvenile is automatically excluded from
the jurisdiction of the juvenile court. Instead, the case will be heard in
criminal court. In 1997, 16 states had statutory exclusion provisions and
excluded certain types of offenders from juvenile court jurisdiction. Because
state legislatures created statutory exclusion provisions, this waiver action is
sometimes known as a legislative waiver. And because these provisions
mandate the automatic waiver of juveniles to criminal court, they are also
known as automatic waivers.

Demand Waivers

Under certain conditions and in selected jurisdictions, juveniles may submit
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motions for demand waiver actions. Demand waiver actions are requests or
motions filed by juveniles and their attorneys to have their cases transferred
from juvenile courts to criminal courts. Why would juveniles want to have
their cases transferred to criminal courts?

One reason is that most U.S. jurisdictions do not provide jury trials for
juveniles in juvenile courts as a matter of right (McKeiver v. Pennsylvania,
1971). However. about a fifth of the states have established provisions for jury
trials for juveniles at their request and depending upon the nature of the
charges against them. In the remainder of the states, jury trials for juveniles
are granted only at the discretion of the juvenile court judge. Most juvenile
court judges are not inclined to grant jury trials to juveniles. Thus, if juveniles
are (1) in a jurisdiction where they are not entitled to a jury trial even if they
request one from the juvenile court judge; (2) face serious charges; and (3)
believe that their cases would receive greater impartiality from a jury in a
criminal courtroom, they may seek a demand waiver in order to have their
cases transferred to criminal court. Florida permits demand waivers as one of
several waiver options (Bilchik, 1996:3).

Other Types of Waivers

The Reverse Waiver. The reverse waiver is an action by the criminal court
to transfer direct file or statutory exclusion cases from criminal court back to
juvenile court, usually at the recommendation of the prosecutor. Typically.
juveniles who would be involved in these reverse waiver hearings would be
those who were automatically sent to criminal court because of statutory
exclusion. Thus, criminal court judges can send at least some of these
juveniles back to the jurisdiction of the juvenile court. Reverse waiver actions

may also be instigated by defense counsels on behalf of their clients.
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The Once An Adult/Always An Adult Provision. The once an adult/always
an adult provision is perhaps the most serious and long-lasting for affected
juvenile offenders. This provision means that once juveniles have been
convicted in criminal court, they are forever after considered adults for the
purpose of criminal prosecutions. For instance, suppose a 12-year-old is
transferred to criminal court in Vermont and subsequently convicted of a
crime. Subsequently at age 15, if the same juvenile commits another crime,
such as vehicular theft. he would be subject to prosecution in criminal court.
Thus, the fact of a criminal court conviction means that the juvenile
permanently loses his access to the juvenile court. In 1997, 31 states had once
an adult/always an adult provisions.

Interestingly, the once an adult/always an adult provision is not as ominous
as it appears. It requires that particular jurisdictions keep track of each juvenile
offender previously convicted of a crime. This record-keeping is not
particularly sophisticated in different jurisdictions. Some juveniles may simply
move away from the jurisdiction where they were originally convicted.
Fourteen-year-old juveniles who are convicted of a crime in California may
move to North Dakota or Vermont, where they may be treated as
first-offenders in those juvenile courts. How are North Dakota and Vermont
juvenile courts supposed to know that a particular 14-year-old has a criminal
conviction in California? Information sharing among juvenile courts throughout
the United States is extremely limited or nonexistent. Thus, often the intent of
the once an adult/always an adult provision can be defeated simply by
relocating to another jurisdiction.

The most popular type of waiver action is the judicial waiver, where 46

states had judicial waiver provisions in 1997. Over half of all states (28) had
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statutory exclusion provisions in 1997. Reverse waivers, which result from
automatic or legislative waivers, were used in 23 states in 1997. Also, 31
states enacted the once waived/always waived provision.

IMPLICATIONS OF WAIVER HEARINGS FOR JUVENILES

Those juveniles who contest or fight their transfers to criminal courts or
attempt to obtain a reverse waiver wish to remain within the juvenile justice
system, be treated as juveniles, and be adjudicated by juvenile court judges.
But not all juveniles who are the subject of transfer are eager to contest the
transfer. There are several important implications for youths, depending upon
the nature of their offenses, their prior records, and the potential penalties the
respective courts may impose. Under the right circumstances, having one's case
transferred to criminal court may offer juvenile defendants considerable
advantages not normally enjoyed if their cases were to remain in the juvenile
court. In the following discussion, some of the major advantages of
disadvantages of being transferred will be examined.

Positive Benefits Resulting from Juvenile Court Adjudications

Among the positive benefits of having one's case heard in juvenile court are
that:

1. Juvenile court proceedings are civil, not criminal; thus, juveniles do not
acquire criminal records;

2. Juveniles are less likely to receive sentences of incarceration;

3. Compared with criminal court judges, juvenile court judges have
considerably more discretion in influencing a youth's life chances prior to or at
the time of adjudication;

4. Juvenile courts are traditionally more lenient than criminal courts;

5. There is considerably more public sympathy extended to those who are
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processed in the juvenile justice system, despite the general public advocacy
for a greater get-tough policy;

6. Compared with criminal courts, juvenile courts do not have as elaborate
an information-exchange apparatus to determine whether certain juveniles have
been adjudicated delinquent by juvenile courts in other jurisdictions; and

7. Life imprisonment and the death penalty lie beyond the jurisdiction of
juvenile judges, and they cannot impose these harsh sentences.

First, since juvenile courts are civil bodies, records of juvenile adjudications
are suppressed, expunged, or otherwise deleted when these adjudicated juveniles
reach adulthood. Also, juvenile court judges often act compassionately, by
sentencing youthful offenders to probation, or by issuing verbal warnings or
reprimands, or by imposing non-incarcerative, non-fine alternatives as sanctions.

A fourth advantage is that juvenile courts are traditionally noted for their
lenient treatment of juveniles. This seems to be more a function of the
influence of priorities in dealing with juvenile offenders rather than some
immovable policy that might impose standard punishments of incarceration as
penalties. This balanced approach is largely constructive, in that it heavily
emphasizes those skills that lead to the rehabilitation of youthful offenders.
And in the minds of many citizens, rehabilitation is equated with leniency.
Increasingly used, however, are residential placement facilities in various
jurisdictions, where the rate of recidivism among juveniles is relatively low
compared with those offenders with more extensive histories of delinquent
conduct.

A fifth advantage of juvenile court processing is that sympathy for youths
who commit offenses is easier to extend in sentencing. Many juveniles get

into trouble because of sociocultural circumstances. Individualized treatment
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may be necessary, perhaps administered through appropriate community-based
facilities, in order to promote greater respect for the law as well as to provide
needed services. Mandatory diversion policies have received some public
support in various jurisdictions, especially where less serious youthful offenders
are involved and they are charged with nonviolent, petty crimes. Many of
these juveniles may not require intensive supervised probation or incarceration,
but rather, they require responsible supervision to guide them toward and assist
them in various services and treatment-oriented agencies.

Juvenile courts do not ordinarily exchange information with most other
juvenile courts in a massive national communication network. Local control
over youthful offenders accomplishes only this limited objective-local control.
Thus juveniles might migrate to other jurisdictions and offend repeatedly,
where getting caught in those alternative jurisdictions would not be treated as
recidivism in the original jurisdiction. This is beneficial for juveniles, who
might seek to commit numerous offenses in a broad range of contiguous
jurisdictions. The probability that their acts in one jurisdiction would come to
the attention of juvenile officials in their own jurisdiction is often remote.

Furthermore, juveniles in certain jurisdictions may reappear before the same
juvenile court judge frequently. Multiple adjudications for serious offenses do
not mean automatically that these youths will be placed in juvenile detention
or transferred to criminal court. Even those who reappear before the same
juvenile court judge may be adjudicated repeatedly without significant effect.
In one investigation, it was found that a sample of serious juvenile offenders
had been adjudicated in the same jurisdiction an average of 10 times. Thus,
juvenile court judges may give juveniles the "benefit of the doubt" and impose

non-detention alternatives. Non-detention alternatives as sentences are influenced
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significantly by the degree of overcrowding in secure juvenile facilities. Thus,
leniency displayed by juvenile court judges may really be due to necessity
rather than because of some personal belief that incarceration should be
avoided.

Finally, it is beyond the jurisdiction of juvenile court judges to impose life
imprisonment and/or the death penalty, despite the potential for jury trials in
some juvenile court jurisdictions. Thus, if offenders come before a juvenile
court judge for processing and have committed especially aggravated violent or
capital offenses, the juvenile court judge's options are limited. Incarceration in
a juvenile facility, possibly for a prolonged period, is the most powerful
sanction available to these judges. However, if waiver actions are successful,
the road is paved for the possible application of such punishments in criminal
courts.

Unfavorable Implications of Juvenile Court Adjudications

Juvenile courts are not perfect, however, and they may be disadvantageous
to youthful many offenders. Some of their major limitations are that:

1. Juvenile court judges have the power to administer lengthy sentences of
incarceration, not only for serious and dangerous offenders, but for status
offenders as well,

2. In most states, juvenile courts are not required to provide juveniles with
a trial by jury;

3. Because of their wide discretion in handling juveniles, judges may
underpenalize a large number of those appearing before them on various
charges; and

4. Juveniles do not enjoy the same range of constitutional rights as adults

in criminal courts.
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Adverse to juveniles, juvenile court judges may impose short- or long-term
secure confinement on offenders, regardless of the nonseriousness or pettiness
of their offenses. The case of In re Gault (1967) involved a 15-year-old,
Gerald Gault, who was sentenced to nearly six years in the Arizona State
Industrial School for making an obscene telephone call to a female neighbor.
This sentence was arbitrarily imposed on Gault by the presiding juvenile court
judge. For committing the same offense, an adult would have been fined $50
and may have served up to 30 days in a local jail. In Gault's case, the
sentence was excessive and there were constitutional irregularities. This unusual
incarcerative sentence was subsequently overturned by the U.S. Supreme Court
on several important constitutional grounds. However, juvenile court judges
continue to have broad discretionary powers and may impose similar sentences,
provided that the constitutional guarantees assured by the Gault decision are
present in any subsequent case.

Another disadvantage of juvenile courts is that granting any juvenile a jury
trials is mostly the discretion of prosecutors and juvenile court judges. If the
judge approves, the juvenile may receive a jury trial in selected jurisdictions,
if a jury trial is requested. This practice typifies juvenile courts in 38 states.
In the remaining states, juveniles may request and receive trials under certain
circumstances. In other words, the state legislatures of at least 12 states have
made it possible for juveniles to receive jury trials upon request, although the
circumstances for such jury trial requests parallel closely the jury trial requests
of defendants in criminal courts. Again, we must consider the civil-criminal
distinction that adheres respectively to juvenile and criminal court proceedings.
Jury trials in juvenile courts retain the civil connotation, without juveniles

acquiring criminal records. However jury trials in adult criminal courts, upon
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the defendant's conviction, result in the offender's acquisition of a criminal
record.

A third limitation of juvenile proceedings is that the wide discretion enjoyed
by most juvenile court judges is often abused. This abuse is largely in the
form of excessive leniency, and it doesn't occur exclusively at the adjudicatory
stage of juvenile processing. Because of this leniency and wide discretionary
power, many juvenile courts have drawn criticisms from both the public and
juvenile justice professionals. A common criticism is that juvenile courts
neglect the accountability issue through the excessive use of probation or
diversion.

Another criticism of these courts is that juveniles do not enjoy the full
range of constitutional rights that apply to adults in criminal courts. In many
jurisdictions, transcripts of proceedings are not made or retained for juveniles
where serious charges are alleged, unless special arrangements are made
beforehand. Thus, when juveniles in these jurisdictions appeal their
adjudications to higher courts, they may or may not have the written record to
rely upon when lodging appeals with appellate courts.

WAIVER PATTERNS AND TRENDS

Probably the most significant change in waiver patterns throughout the
United States occurred between 1992 and 1996. During this period, all but ten
states had adopted or modified their laws to make it easier to prosecute
juveniles as adults in criminal courts. Some of the reasons for this tougher
stance toward juvenile offending are that (1) juvenile rehabilitation has not
been particularly effective at deterring juveniles from further offending; and (2)
that the juvenile justice system is simply not punitive enough to impose the

nature and types of punishments deserved by an increasingly violent juvenile
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offender population. The primary ways of making juveniles more amenable to
criminal court punishment are to (1) lower the age at which they can be
processed by criminal courts as adults; (2) expand the number of crimes which
qualify juvenile offenders as adults for criminal court action; and (3) lower the
age at which juveniles can be transferred to criminal courts for various
offenses.

Increasing the frequency of waivers of juveniles to criminal courts means
that transferred juveniles will be exposed to a broader range of punishments
than could be imposed by juvenile courts. While the death penalty is the
ultimate punishment for capital offenses in a majority of states in criminal
courts, execution is beyond the jurisdiction of juvenile courts. Once juveniles
have been transferred, it does not mean that they will automatically be
prosecuted. Furthermore, being transferred does not mean that more severe
punishments will be imposed, although this is a key function of waivers.

Little is known about what happens to juveniles once they have been
transferred to adult courts. A study of the final dispositions of transfers of
juveniles in selected counties in four southern states for the years 1980-1988 is
consistent with subsequent findings of other investigators. For instance, out of
3,424 transfer hearings during 1980-1988, 2,818 (82 percent) resulted in
waivers. However, the proportion of property offenders in these successful
waiver hearings increased over the years from 19 percent to about 50 percent.
In 1996 about 58 percent of all transferred juveniles involved property crimes,
drug charges, or public order offenses. Only 42 percent of those transferred
were charged with a serious or violent offense.

These findings suggest that at least in these jurisdictions, juveniles are not

receiving harsher penalties than they would receive in juvenile courts when
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they are transferred to criminal courts for various offenses. Other research
suggests that waivers are not being used to isolate the most serious offenders.
Further. juveniles who are waived to criminal court are not receiving harsher
sentences compared with what they might receive in juvenile court. It has
been suggested that these waivers appear to be cosmetic, primarily
public-placating escape valves used to rid juvenile courts of chronic recidivists,
largely property offenders. Automatic transfer laws in various states such as
Florida, Illinois, and New York seem to be having the desired effect, however,
although there is an inconsistent pattern that has developed.

In view of the types of cases that eventually reach criminal courts for
disposition and how those cases are ultimately concluded, it would seem that
juvenile court prosecutors and judges would be highly selective in the cases
they designate for waiver. Ideally, those cases selected for waiver or transfer
would be only the most serious cases, where the charges pending against
juveniles would primarily consist of violent crimes such as homicide, rape,
robbery, and aggravated assault. In at least a few jurisdictions, it seems to
work this way. An early 1984 New Jersey survey of juvenile cases waived by
the prosecutor to adult courts, for instance, showed that prosecutors' motions
for waiver generally involved violent crimes. Of those cases waived, the
majority resulted in guilty pleas through plea bargaining. Of those cases that
went to trial, over 70 percent resulted in guilty verdicts, with 95 percent of
these involving incarcerative terms. Unfortunately, these findings are exceptional
and do not characterize general outcomes of transfers nationwide.

BLENDED SENTENCING STATUTES: A VIABLE SOLUTION?

In recent years, many states have legislatively redefined the juvenile court's

purpose and role by diminishing the role of rehabilitation and heightening the



JUVENILES TREATED AS ADULTS FOR CRIMINAL PROSECUTIONS 223

importance of public safety, punishment, and accountability in the juvenile
justice  system. One of the most dramatic changes in the
dispositional/sentencing options available to juvenile court judges is blended
sentencing. Blended sentencing statutes represent a dramatic change in
dispositional/sentencing options available to judges. Blended sentencing refers to
the imposition of juvenile and/or adult correctional sanctions on serious and
violent juvenile4 offenders who have been adjudicated in juvenile court or
convicted in criminal court. Blended sentencing options are usually based upon
age or upon a combination of age and offense.

There are five blended sentencing models. These include (1) juvenile

exclusive blend: (2) juvenile-inclusive blend; (3) juvenile-contiguous; (4)
criminal-exclusive blend; and (5) criminal-inclusive blend.

The Juvenile-Exclusive Blend. The juvenile-exclusive blend involves a
disposition by the juvenile court judge which is either a disposition to the
juvenile correctional system or to the adult correctional system, but not both.
Thus, a judge might order a juvenile adjudicated delinquent for aggravated
assault to serve three years in a juvenile industrial school; or the judge may
order the adjudicated delinquent to serve three years in a prison for adults.
The judge cannot impose both types of punishment under this model, however.
In 1996, only one state, New Mexico, provided such a sentencing option for
its juvenile court judges.

The Juvenile-Inclusive Blend. The juvenile-inclusive blend involves a
disposition by the juvenile court judge which is both a juvenile correctional
sanction and an adult correctional sanction. In cases such as this, suppose the
judge had adjudicated a 15-year-old juvenile delinquent on a charge of

vehicular theft. The judge might impose a disposition of two years in a
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juvenile industrial school or reform school. Further, the judge might impose a
sentence of three additional years in an adult penitentiary. However, the second
sentence to the adult prison would typically be suspended, unless the juvenile
violated one or more conditions of his/her original disposition and any
conditions accompanying the disposition. Usually, this suspension period would
run until the youth reaches age 18 or 21. If the offender were to commit a
new offense or violate one or more program conditions, he/she would
immediately be placed in the adult prison to serve the second sentence
originally imposed.

The Juvenile-Contiguous Blend. The juvenile-contiguous blend involves a
disposition by a juvenile court judge that may extend beyond the jurisdictional
age limit of the offender. When the age limit of the juvenile court jurisdiction
is reached, various procedures may be invoked to transfer the case to the
jurisdiction of adult corrections. States with this juvenile-contiguous blend
include Colorado, Massachusetts, Rhode Island, South Carolina and Texas. In
1987 the Texas legislature enacted a determinate sentencing law that is an
example of the juvenile-contiguous blended sentencing model, whereby for
certain offenses the juvenile court may impose a sentence that may remain in
effect beyond its extended jurisdiction (Torbet and Szymanski, 1998:7). In
Texas, for example, a 15-year-old youth who has been adjudicated delinquent
on a murder charge can be given a determinate sentence of from 1 to 30
years. At the time of the disposition in juvenile court, the youth is sent to the
Texas Youth Commission and incarcerated in one of its facilities (similar to
reform or industrial schools). By the time the youth reaches age 17 1/2, the
juvenile court must conduct a hearing to determine whether the youth should

be sent to the Texas Department of Corrections to serve some or all of the
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remaining sentence. At this hearing, the youth may present evidence in his/her
favor to show why he/she has become rehabilitated and no longer should be
confined. However, evidence of institutional misconduct may be presented by the
prosecutor to show why the youth should be incarcerated for more years in a
Texas prison. This hearing functions as an incentive for the youth to behave
and try to improve his/her behavior while confined in the juvenile facility.
Some persons believe that this particular sentencing blend is the most effective
at punishing serious and violent offenders while providing them with a final
chance to access certain provided Texas rehabilitative programs (Dawson, 1995).

On February 16, 1997 a 12-year-old Austin, Texas girl was convicted and
sentenced by a juvenile court judge to 25 years imprisonment. She had beaten
a 2 1/2 year-old toddler, Jayla Belton, to death in her grandmother's
unlicensed day care center. In May 1996, she had been found guilty of the
toddler's murder and given a 40-year sentence. Her first conviction was thrown
out, however, since the court found that she was not adequately defended. In
her first conviction when she was 11, the girl could have been released by
age 16 or transferred to an adult prison, where she would serve out the
remaining years of her original sentence. Prosecutors said that the girl kicked
and beat Jayla Belton because she was angry about being left to baby-sit the
toddler. The child died of a ruptured liver. In the sentencing scheme used by
the judge, the girl's case would be reviewed before she became an adult. If
her conduct while confined as a juvenile is poor, then there is a good
likelihood that the results of a hearing will result in the girl being transferred
to the Texas Department of Corrections to serve more time for her crime as
an adult (Associated Press, 1997:A2).

In 1995 the Texas legislature expanded the number of offenses that qualify



226 Korean Criminological Review Vol. 12. No. 4(Winter, 2001)

for the most severe sentences, and it added an additional crime in 1997. The
Texas legislature also established a seven-level system of progressive sanctions
to be used by juvenile court judges, with determinate sentences acquiring the
status of the most severe tier (Torbet and Szymanski, 1998:7). In October
1997, the Texas Criminal Justice Policy Council issued a report that profiled
the offenders disposed by juvenile courts under the determinate sentencing
procedure. Between 1990 and 1996, the number of juveniles committed to the
Texas Youth Commission with determinate sentences more than quadrupled
from 48 to 207, representing 8 percent of all commitments compared with 2
percent in 1990.

The Criminal-Exclusive Blend. The criminal-exclusive blend involves a
decision by a criminal court judge to impose either a juvenile court sanction
or a criminal court sanction, but not both. For example, a criminal court judge
may hear the case of a 15-year-old youth who has been transferred to criminal
court on a rape charge. The youth is convicted in a jury trial in criminal
court. At this point, the judge has two options: the judge can sentence the
offender to a prison term in an adult correctional facility, or the judge can
impose an incarcerative sentence for the youth to serve in a juvenile facility.
The judge may believe that the 15-year-old would be better off in a juvenile
industrial school rather than an adult prison. The judge may impose a sentence
of adult incarceration, but he/she may be inclined to place the youth in a
facility where there are other youths in the offender's age range.

The Criminal-Inclusive Blend. The criminal-inclusive blend involves a
decision by the criminal court judge to impose both a juvenile penalty and a
criminal sentence simultaneously. Again, as in the juvenile court-inclusive blend

model, the latter criminal sentence may be suspended depending upon the good



JUVENILES TREATED AS ADULTS FOR CRIMINAL PROSECUTIONS 227

conduct of the juvenile during the juvenile punishment phase. For example,
suppose a 13-year-old boy has been convicted of attempted murder. The boy
participated in a drive-by shooting and is a gang member. The criminal court
judge sentences the youth to a term of five years in a juvenile facility, such
as an industrial school. At the same time, the judge imposes a sentence of 20
years on the youth to be spent in an adult correctional facility, following the
five-year sentence in the juvenile facility. However, the adult portion of the
sentence may be suspended, depending upon whether the juvenile behaves or
misbehaves during his five-year industrial school incarceration. There is an
additional twist to this blend. If the juvenile violates one or more conditions
of his confinement in the juvenile facility, the judge has the power to revoke
that sentence and invoke the sentence of incarceration in an adult facility.
Thus, a powerful incentive is provided for the youth to show evidence that
rehabilitation has occurred. It is to the youth's advantage to behave well while
confined, since a more ominous sentence of confinement with adult offenders
may be imposed at any time. Further, with good behavior, the youth can be
free of the system following the period of juvenile confinement; the adult
portion of the sentence is suspended if the youth deserves such leniency. One
state that has the revocation power and ability to place youths in adult
correctional facilities is Arkansas, although this power is rarely used by
criminal court judges.

Blended sentencing statutes are intended to provide both juvenile and
criminal court judges with a greater range of dispositional and/or sentencing
options. In the 1980s and earlier, juvenile courts were notoriously lenient on
juvenile offenders. Dispositions of juvenile court judges were mostly nominal

or conditional, which usually meant verbal warnings and/or probation. While
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probation continues to be the sanction of choice in a majority of juvenile
courts following delinquency adjudications, many states have armed their
juvenile and criminal court judges with greater sanctioning powers. Thus, it is
now possible in states, such as Colorado, Arkansas, Missouri, for either
juvenile court judges to impose sanctions which extend well-beyond their
original jurisdictional authority. Juvenile court judges in New Mexico, for
instance, can place certain juveniles in either adult or juvenile correctional
facilities. Criminal court judges in Florida, Idaho, Michigan or Missouri can
place those convicted of crimes in either juvenile or adult correctional
facilities, depending upon the jurisdiction. These are broader and more
powerful dispositional and sentencing options to hold youthful offenders more
accountable for the serious offenses they commit.

Several important trends are indicative of the public's response to violent
juvenile offending and the previous laxity demonstrated by juvenile and
criminal courts in dealing with youthful offenders sent there for punishment.
The absence of punishment was conspicuous, and it was widely known
throughout the delinquent community that very little would happen to youths if
they were caught by police for crimes they committed. But changing the
statutes governing the confidentiality of juvenile records, making these records
more accessible to the public and media, lowering the age of one's majority
and the age at which transfers to criminal court or certifications can occur, are
all a part of a general get tough movement designed to deter youthful
offenders from committing serious offenses. However, the fact that only 42
percent of those transferred to criminal court in 1994 were violent or person
offenders, coupled with the fact that only about 10-15 percent of those who

are transferred will ever do time in either a juvenile or adult correctional
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facility, do little to promote fear and discourage juvenile violence. In later
chapters, we will examine prosecutorial discretion and describe various
alternative sanctions imposed on youthful offenders. We will also investigate
the range of rights presently available to juveniles and the implications of
these rights for their juvenile or criminal court chances.

SUMMARY

Public perceptions of juvenile violence and its supposed increase throughout
most U.S. jurisdictions have caused the get-tough movement to permeate the
juvenile justice system. Several types of waivers or transfers are used.
depending upon the jurisdiction. The most popular waiver, the judicial or
discretionary waiver, is a decision made unilaterally by a juvenile judge that a
specific juvenile's case will be heard in criminal court rather than in juvenile
court. Prosecutorial waivers are also used, whereby prosecutors may move to
transfer certain juveniles from their courts to criminal courts. In many
jurisdictions, legislative provisions exist for the automatic transfer of
particularly serious cases to criminal court jurisdiction. Illinois and New York
are among several states having such automatic transfer provisions. Offenses
subject to these automatic transfers include, but are not limited to, murder,
rape, and robbery. Also, those transferred under such automatic transfer statutes
must be either 16 or 17 years of age.

The characteristics of those transferred vary widely among jurisdictions.
However, most transferred youths have prior records of delinquency, prior
adjudications, or some other type of involvement with the juvenile justice
system. Many are 16 years of age or older, and the offenses alleged are
particularly serious. All juveniles are entitled to a hearing, either before their

cases are waived or after they have been waived under automatic transfers.
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These are known as waiver hearings and reverse waiver hearings. Juveniles
who are able to keep their cases within juvenile court jurisdiction generally
enjoy a greater degree of leniency than they would otherwise find in criminal
courts. Juveniles who are transferred to criminal courts are entitled to jury
trials as a matter of right, if their offenses carry incarcerative penalties of six
months or more. But in criminal courts, the death penalty may be applied in
capital cases.

Waiver patterns and trends are sketchy, since few researchers have studied
this phenomenon during the past few decades. An analysis of findings from
existing studies suggests inconsistent patterns. However, it is apparent from
much research that often, less serious juveniles are transferred to criminal
courts rather than more serious ones. Subjective factors, such as one's
chronicity or frequent appearances before juvenile judges or rebellious attitudes,
often influence judges to transfer such cases out of their jurisdiction, simply to
get rid of them. This is not the intended purpose of transfers, which is to
provide for harsher penalties to be imposed on the most serious and dangerous
juvenile offenders. Some jurisdictions report that this objective is being
achieved, although many other jurisdictions report the waivers of large numbers
of property and petty offenders. Automatic transfer laws have been enacted to
minimize the subjectivity inherent in judicial discretion, but their
implementation has been uneven and questionably effective.

Perhaps the answer lies in the greater application of blended sentencing
statutes. These statutes overcome a number of obstacles that presently hamper
efforts of juvenile courts to process delinquents as adults in criminal courts.
Hearings are avoided, and a full range of constitutional rights is extended to

those juveniles charged with serious offenses.
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